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to utilize any methodology they wish in
dealing with feral animals, even though
such methods may be cruel and
environmentally unsound.

Our Response: The designation of
critical habitat does not give the Federal
government and its partners the
authority to utilize any methodology
they wish in dealing with feral animals.
Any potential animal control program
would be subject to all applicable State,
Federal, and local laws.

(26) Comment: Critical habitat
designation, and the underlying
decision to list as endangered the
species that are the subject of the
designation, exceed the constitutional
limits of the Service’s delegated
authority. Congress enacted the ESA as
an exercise of its Commerce Clause
power and delegated exercise of that
Commerce Clause power to the Service
to apply the ESA by regulation. The
listed species are not interstate. They
exist only in Hawaii and do not cross
state lines. Nor are they in commerce as
the subject of any economic endeavor.
They lack any commercial value.
Therefore, the Service’s regulations
listing these species and designating
critical habitat for them within Hawaii
exceed the Federal power to regulate
interstate commerce under the
governing precedents interpreting the
Commerce Clause.

Our Response: The Federal
government has the authority under the
Commerce Clause of the U.S.
Constitution to protect species, for the
reasons given in Judge Wald’s opinion
and Judge Henderson’s concurring
opinion in National Association of
Homebuilders v. Babbiit, 130 F. 3d 1041
(D.C. Cir. 1997), cert. denied, 1185 S.Ct,
2340 (1998). See also Gibbs v. Babbitt,
No. 99-1218 (4th Cir. 2000). The Home
Builders case involved a challenge to
application of ESA prohibitions to
protect the listed Delhi Sands flower-
loving fly (Rhaphiomidas terminatus
abdominalis). As with the species at
issue here, the Delhi Sands flower-
loving fly is endemic to only one state.
Judge Wald held that application of the
ESA to this fly was a proper exercise of
Commerce Clause power because it
prevented loss of biodiversity and
destructive interstate competition.

(27) Comment: Many commenters
questioned the utility of critical habitat
designation because it will not result in
on-the-ground improvement of habitat
or endangered species. Most
commenters felt that voluntary
partnerships to effect actual land
management would be more beneficial
to the species. Conversely, some
commenters pointed out that critical
habitat will prevent the Federal

government from carrying out activities
that destroy habitat or species in need
of recovery and that it will benefit the
people of Maui by preserving native
forests, thus preventing erosion that
pollutes water and smothers reefs.

Our Response: Critical habitat
designation is one of a number of
conservation tools established in the Act
that can play an important role in the
recovery of a species. For a Federal
action to adversely modify critical
habitat, the action would have to
adversely affect the critical habitat’s
constituent elements or their
management in a manner likely to
appreciably diminish or preclude the
role of that habitat in the conservation
of the species. Designation of critical
habitat is a way to guide Federal
agencies in evaluating their actions, in
consultation with the Service, such that
their actions do not hamper
conservation of listed species. There
also are educational or informational
benefits to the designation of critical
habitat. Education benefits include the
notification of land owners, land
managers, and the general public of the
importance of protecting the habitat of
these species and dissemination of
information regarding their essential
habitat requirements.

(28) Comment: One commenter stated
that the designation of critical habitat
may result in delays and confusion in
water use decisions in the State and that
permits for non-point source discharges
into protected areas may be denied,
which would have a devastating effect
on agricultural activities.

Our Response: As noted in the
October 2002 Draft Economic Analysis
(DEA), the likelihood of changes to the
existing water diversions based on
critical habitat is very low for the
following two reasons: (1) None of the
plants are stream-dependent for their
survival and therefore would not cause
a reduction in water diversion, and (2)
water infrastructure is considered a
manmade feature and therefore would
not be included in critical habitat
pursuant to the rule, because these
features and structures normally do not
contain, and are not likely to develop,
any primary constituent elements. Thus,
unless its operation and maintenance
would indirectly affect critical habitat,
which is not anticipated, it should not
be affected by section 7 of the Act.

The potential impacts on State water
uses were analyzed in the October 2002
DEA and December 2002 Addendum to
the DEA. As noted in the DEA and
Addendum, Maui County and
Department of Water Supply (DWS)
submitted specific information
regarding planned projects in the

proposed critical habitat during the
public comment period. Possible and
planned projects by the DWS include
water source development in Unit B2;
construction of a water reservoir
adjacent to Unit L; access and intake
improvements in Unit L; and repair and
maintenance of existing flumes in Unit
L. As noted in this final rule, we have
removed Unit B2 from the final
designation. Most of the identified DWS
projects in Unit L involve repair and
maintenance of existing manmade
features and structures, and as such,
would not be subject to section 7
consultation. However, to the extent
that the planned improvements go
beyond repair and maintenance and
would be subject to section 7
consultation caused by Federal funding
or permitting, the DEA’s estimate of zero
to two consultations reasonably reflects
the potential number of section 7
consultations over the next 10 years (see
Chapter VI, Section 3.k. of the DEA). As
a worst case scenario, the DEA estimates
that the consultations could cost up to
$68,000 with project modifications that
could range up to $200,000.

The State Department of Health
Polluted Runoff Control Program and
the State Office of Planning, Coastal
Zone Management Program work
together to address nonpoint source
pollution through outreach and
education and programs that utilize
incentives. Under the Coastal Zone Act
Reauthorization Amendments, Section
6217, the State is required to meet
various conditions for approval of the
State’s Coastal Nonpoint Pollution
Control Program by the U.S.
Environmental Protection Agency. To
meet these conditions, the State
Department of Health is developing
administrative rules to create Statewide
enforceable policies and mechanisms to
address nonpoint source pollution.
These draft rules are currently the
subject of public informational
meetings. Public comments and
suggestions received during these
meetings will be considered before final
rules are drafted and proposed to the
Governor.

At the present time, there is no permit
requirement for nonpoint source
pollution. Moreover, the proposed rules
regarding nonpoint source pollution
make no reference to either water
quality standards or to critical habitat.
Until the State administrative rules are
finalized, the impact caused by the
interplay of nonpoint source pollution
requirements and the designation of
critical habitat is entirely speculative.
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Issue 5: Mapping and PCEs

(29) Comment: The State of Hawaii
Department of Transportation (DOT)
stated that the proposed designations
near State routes would restrict the
design, maintenance, and construction
of highways. In particular, Units Maui
C1 and C2 may impact Route 30,
Honoapiilani Highway, and Unit C3
may impact route 30, Kahekili Highway.
Highway corridors require constant
upkeep and periodic improvements to
maintain safe transportation, keep
abreast of changing policies and
regulations, limit liability exposure, and
manage congestion. These activities,
and the intrusive nature of highway
traffic itself (pollutants, litter, alien
species), tend to conflict with the
critical habitat designation. The DOT
recommends that buffer zones on each
side of the State highway right of way
should be excluded from proposed
critical habitat to minimize designation-
related costs for future improvements,
maintenance, and repair to roads,
bridges, drainage culverts etc. The
buffer zones should be based on
topography and be a minimum of 100
feet (30 m) in width.

Our Response: Units C1 and C2 have
been removed from the final designation
and Unit C3 has been substantially
reduced in the final designation. State
DOT’s comments did not identify any
planned widening or other significant
improvement project within Unit C3.
Rather, State DOT’s concerns focused on
the impact to routine repair and
maintenance. Operation and
maintenance of existing manmade
features and structures adjacent to
critical habitat are not subject to section
7 consultation, unless they involve
federal funding or permitting and they
affect the critical habitat or the species.

(30) Comment: The Service should
reconsider designating critical habitat
on Navy lands because such designation
will adversely impact the Navy’s ability
to accomplish its national defense
mission. The designation will also
impose costly procedural burdens on
the Navy’s ongoing efforts to clear
ordnance at Kahoolawe. A careful
analysis of the benefits and burdens of
critical habitat designation may result in
a determination that critical habitat
designation on Kahoolawe is not
prudent, especially in light of potential
prescribed burns for clearing ordnance.
While the Navy will manage endangered
species found on its property, it will not
agree to introduce any endangered
species to an area where it is currently
absent.

Our Response: In 1993, the U.S.
Congress passed a law that required the

return of Kahoolawe to the State of
Hawaii and authorized Federal funding
through November 2003. Therefore,
critical habitat will not adversely impact
the Navy’s ability to accomplish its
national defense mission as the Navy
will not have a presence on the island
for that purpose. As modified, the
critical habitat designation on
Kahoolawe covers the southeastern
coastline, an area along the eastern side
of the island, and an area on the western
side of the island, predominantly
overlapping with Level 3 and Level 4
areas—areas which have either received
surface clearance only or which have
received no ordnance clearance.
Anticipated activities in these areas
within the next 10 years are likely to be
limited to ordnance removal. Part of the
designation on the western tip of
Kahoolawe is a Level 1 area, and
anticipated activities in this area could
include operation of overnight
campsites with minimal facilities to
support restoration efforts. The
December 2002 Addendum to the Draft
Economic Analysis of Proposed Critical
Habitat for the Maui and Kahoolawe
plants considered the effects of critical
habitat designation on the Navy’s clean-
up program on Kahoolawe and
estimates section 7 consultation costs to
range from $0 to $47,100. The removal
of ordnance, which will enable long-
term restoration efforts to proceed, is
consistent with the recovery goals for
these listed plant species on Kahoolawe.
Kahoolawe is essential to the
conservation of Kanaloa kahoolawensis
because this is the only place where this
plant currently is known to exist.

Issue 6: Definition of Critical Habitat

(31) Comment: Many commenters,
including peer reviewers, noted that
critical habitat should be identified for
all areas that may need to be managed
for the benefit of the listed species. The
ESA defines critical habitat (Section 3
(5)(A))) as “the specific areas * * * (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection. It does not use the phrase
“which may require additional special
management considerations or
protection.” Therefore, all areas that
meet the definition of critical habitat
should be designated, even if they are
currently being managed for
conservation. Designation of these areas
would be in accordance with the
mandatory duty to designate critical
habitat “to the maximum extent prudent
and determinable” 16 U.S.C. 1533(a)(3).
Also, designation will provide an
additional measure of protection by
preventing Federal agencies from

carrying out funding or approving any
activity likely to result in adverse
modification or destruction of critical
habitat, whether directly or indirectly,
regardless of the location of the activity.
Furthermore, areas that may have
adequate management in place may not
be safe from even direct threats from
Federal activities, which can arise with
little warning. Additionally, adequate
funding for conservation and
management of listed species on lands
currently being managed for
conservation may not be assured.
Multiple commenters wrote that the
following areas should be designated as
critical habitat: Haleakala National Park;
Puu Kukui Watershed Management
Area; Waikamoi; Kapunakea Preserves;
and Hanawi Natural Area Reserve.

Our Response: While we do not
necessarily agree with the commenters’
interpretation of section 3(5)(A) we
considered whether the areas proposed
for exclusion because special
management was not needed should be
designated as critical habitat. However,
section 4(b)(2) of the Act requires us to
consider other relevant impacts, in
addition to economic impacts, of
designating critical habitat. An area may
be excluded from designation as critical
habitat if the Secretary determines the
benefits of excluding the area outweigh
the benefits of designating the area as
critical habitat (and provided the
exclusion would not result in the
extinction of the species). We have
removed the two TNCH Maui Preserves,
the State’s Hanawi NAR, ML&P’s Puu
Kukui WMA, and Ulupalakua and
Haleakala Ranches from final critical
habitat designation based upon either
their conservation history or the
relevant issue that designation of critical
habitat would have a negative effect on
the landowner’s voluntary ongoing
conservation activities as well as future
activities under consideration by the
landowner. In both cases, we believe it
is in the best interest of the species to
exclude habitat from the designation
based on their conservation actions. See
“Analysis of Impacts Under Section
4(b)(2): Other Impacts”.

(32) Comment: Alexander and
Baldwin, Inc., requested that the Service
consider excluding lands managed by
the East Maui Watershed Partnership
(EMWP) because future EMWP efforts to
protect the watershed are likely to
include many of the same management
measures identified as necessary for the
recovery of endangered plant species
within the watershed (e.g., control of
ungulates and invasive weeds).
Cooperative conservation efforts by
landowners ultimately will benefit
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endangered species more than the mere
designation of critical habitat.

Our Response: We agree that
cooperative conservation efforts by
landowners are important to the
conservation of Hawaiian plant species.
We did exclude portions of the EMWP,
including portions of Hanawi NAR,
Haleakala Ranch, and Waikamoi
Preserve. However, at this time, we did
not find the benefits of excluding other
lands within the EMWP to outweigh the
benefits of including them in critical
habitat, under section 4(b)(2) of the Act.
As resources allow, the Service would
be willing to consider future revisions
or amendments to this final critical
habitat rule if landowners affected by
this rule develop conservation programs
or partnerships (e.g., Habitat
Conservation Plans, Safe Harbor
Agreements, conservation agreements,
etc.) on their lands that outweigh the
regulatory and educational benefits of a
critical habitat designation (see
“Analysis of Impacts Under Section
4(b)(2): Other Impacts” for which the
benefits of exclusion exceed the benefits
of inclusion).

(33) Comment: One peer reviewer
stated that it is not strategically wise to
exclude most of the East Maui
Watershed above 3,500—4,000 ft (1,067—
1,219 m).

Our Response: We agree that the area
is essential for the conservation of many
of these species and have designated
portions of this area as critical habitat.

(34) Comment: Maui Land and
Pineapple Company, Inc. requested that
the currently actively managed,
conservation-zoned lands on West Maui
(A, B1, and B2) be excluded from
critical habitat designation. ML&P has
cooperated with many other
conservation agencies, including the
Service, to preserve the native
biodiversity of its conservation lands.

Our Response: We have excluded
some of ML&P’s lands under section
4(b)(2) of the Act, finding that the
benefits of their conservation efforts
outweigh the benefits of including those
lands in this designation (see ““Analysis
of Impacts Under Section 4(b)(2): Other
Impacts”). However, there are other
ML&P lands for which we did not make
this finding, and they are therefore
included in this critical habitat
designation.

(35) Comment: The Service should
comment on how Haleakala National
Park will function as a result of
designation of unit Maui J.

Our Response: Haleakala National
Park will continue to function much the
same as it had before the critical habitat
designation. However, they will need to
consult with us, under section 7 of the

Act, if they are planning a project that
may affect critical habitat.

(36) Comment: The Estate of James
Campbell requested that the critical
habitat boundaries for their Kula and
Kaupo properties be amended in light of
a lack of important data on species’ life
history and habitat. They specifically
request that the proposed designation
on the Kaupo property be adjusted to
exclude unoccupied agricultural land
that could be adversely affected by such
a designation.

Our Response: Unoccupied
agricultural lands of the Kaupo
properties were not included in the
proposed or final designations.
However, we have found that some of
the James Campbell Estate lands are
essential to the conservation of some of
the species and do not meet the criteria
under section 3(5)(A) of the Act for
exclusion because long-range
management goals and plans are not yet
in place. These lands have been
included in the final critical habitat
designation. As resources allow,
however, the Service would be willing
to consider future revisions or
amendments to this final critical habitat
rule if landowners affected by this rule
develop conservation programs or
partnerships (e.g., Habitat Conservation
Plans, Safe Harbor Agreements,
conservation agreements, etc.) on their
lands that outweigh the regulatory and
educational benefits of a critical habitat
designation (see ““Analysis of Impacts
Under Section 4(b)(2): Other Impacts”).

(37) Comment: Ulupalakua Ranch
requested that its lands be removed
from proposed critical habitat for the
following reasons: (1) Likelihood of
private party lawsuits resulting in
mandated protection for critical habitat;
(2) likelihood of private party lawsuits
limiting current ranch operations; (3)
limits on development of diversified
agricultural operations caused by the
Ranch’s interest in Federal cost share
programs; (4) lost revenues; (5)
expenditures to assess the impact of the
proposed designations; (6) economic
hardship resulting from increased
expenses to counter trespassing caused
by increased curiosity over critical
habitat lands; (7) lower economic
returns and job loss caused by critical
habitat dividing up sections of the
Ranch, thus leading to inefficiency; (8)
concern over the Service becoming
involved in County Permitting processes
(as they did when Ulupalakua Ranch
requested a Special Use Permit from the
County of Maui for telecommunications
purposes); (9) ranch lands consisting of
predominantly nonnative alien species
that the Service has documented as
threats; and (10) a reduced willingness

of the Ranch to participate in voluntary
conservation efforts.

Our Response: We found that
Ulupalakua Ranch met the requirements
under 4(b)(2) of the Act (see ““Analysis
of Impacts Under Section 4(b)(2)”) and
therefore has been excluded from
critical habitat designation.

Issue 7: Policy and Regulations

(38) Comment: One commenter
opposed the designation of critical
habitat in East Maui from Makawao to
Kula because hunters use these areas.

Our Response: Critical habitat
designation does not affect activities,
including human access, on State or
private lands unless some kind of
Federal permit, license, or funding is
involved and the activities may affect
the species. It imposes no regulatory
prohibitions on State or other non-
Federal lands, nor does it impose any
restrictions on State or non-Federal
activities that are not funded or
authorized by any Federal agencies.
Access to Federal lands that are
designated as critical habitat is not
restricted unless access is determined to
result in the destruction or adverse
modification of the critical habitat. If we
determine that access will result in
adverse modification of the critical
habitat, we will suggest reasonable or
prudent alternatives that allow the
proposed activities to proceed.
Recreational, commercial, and
subsistence activities, including
hunting, on non-Federal lands are not
regulated by this critical habitat
designation, and may be impacted only
where there is Federal involvement in
the action and the action is likely to
destroy or adversely modify critical
habitat. According to our economic
analysis the probability of a major
change in game management by the
State is regarded as slight. Thus,
designation of critical habitat is
expected to have minor economic
impacts related to management of game
mammals and to hunting.

Issue 8: Economic Issues

(39) Comment: An economic analysis
(EA) must be completed before critical
habitat is designated. Even though the
Service is designating critical habitat
before conducting an EA in order to
meet a court imposed deadline, the
Service is not relieved from meeting the
prudent and determinable standard for
designating critical habitat. It is a
disservice to the landowners to not
include an economic impact analysis at
the time of proposed designation even if
the Service anticipates that such
designation will not have any
significant economic impact. Any
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proposed critical habitat designated
without first conducting an economic
analysis would be imprudent and
premature.

Our Response: We did not designate
critical habitat before conducting an EA.
The draft economic analysis was
published and made available for
review on October 2, 2002 (67 FR
61845). The comment period on the
proposed rule to designate critical
habitat for these 61 species from the
islands of Maui and Kahoolawe was
extended until November 1, 2002, to
allow interested and affected parties the
opportunity to review the draft
economic analysis in conjunction with
the proposed critical habitat rule.

The Service determines whether
critical habitat designation is prudent
according to regulations found at 50
CFR 424.12(a). In accordance with these
regulations, critical habitat designation
is not prudent only when one or both
of the following two situations exist: (1)
The species is threatened by taking or
other human activity, and identification
of critical habitat can be expected to
increase the degree of such threat to the
species; or (2) such designation would
not be beneficial to the species. The
economic analysis is conducted after
critical habitat has been proposed in a
given area, as set forth in regulations
found at 50 CFR 424.19. If we find that
economic and other impacts outweigh
the benefit of designating critical habitat
in a given area, that area may be
excluded.

(40) Comment: The proposal
identifies portions of two habitat units
(units C1, C2, C3, G1, and G5), that
consist in part of private lands and are
occupied by only one or two species,
which have known current populations
on other islands. Portions of these units
may have economic value to their
respective landowners for eventual
shoreline development or as sources of
surface water for irrigation. Absent the
economic analysis, it is impossible to
determine from the proposal whether
the benefits of excluding these areas
would outweigh the benefits of
including them as critical habitat.

Our Response: We agree that it is
difficult to determine the relative costs
and benefits of critical habitat
designation without benefit of an
economic analysis. It is precisely for
this reason that the draft economic
analysis was made available for review
immediately upon completion on
October 2, 2002, and the public
comment period on the proposed
critical habitat designations for these 61
species from the islands of Maui and
Kahoolawe was extended until
November 1, 2002. Maui units C1 and

C2 have not been designated as final
critical habitat. Maui unit C3 has been
reduced to include only State owned
lands within the conservation district
and G1 and G5 have been reduced to
lands within the conservation district.
No costs are expected to occur from
such impacts to water systems, because
none of the plants are stream-dependent
for their survival and therefore would
not cause a reduction in water
diversions. In addition, water
infrastructures are considered a
manmade feature and therefore its
operation and maintenance are not
subject to critical habitat provisions of
section 7, because these features and
structures normally do not contain, and
are not likely to develop, any primary
constituent elements.

(41) Comment: The DEA did not
address, or did not adequately consider,
a variety of costs and benefits that they
believe could occur caused by the
implementation of section 7
consultation for these species.

Our Response: Many of these possible
costs were considered and some were
addressed in the DEA. In many cases,
however, potential costs were purposely
not addressed in the DEA because they
are not expected to occur. In other cases,
it is possible for them to occur. In still
other cases, the concerns no longer have
substance given the Service’s
modifications to the proposed critical
habitat. Finally, in some cases, the
comments provided new information
and costs were modified in section 4 of
the Addendum.

(42) Comment: One commenter stated
that the proposed designation fails to
properly consider the importance of
cooperation and goodwill between the
Service and private landowners, and the
impact critical habitat designations will
have in discouraging voluntary
partnerships on private lands. Haleakala
Ranch stated that if critical habitat were
designated on ranch lands, the ranch
would cease participation in
conservation projects designed to
promote endangered species recovery.
The ranch also stated that access to
Haleakala Ranch land will be denied to
those seeking data about the presence of
the listed species, and future
partnerships, existing agreements, and a
land steward position may be
terminated in an effort to insulate the
company from outside governmental
oversight. The ranch prefers to work
cooperatively with the Service and other
conservation entities to continue its
legacy of land stewardship. Ulupalakua
Ranch stated that designation of critical
habitat would result in discontinuation
of its associations with organizations
associated with native plant restoration.

Ulupalakua Ranch will also deny access
to those interested in plant conservation
and would not allow reintroductions of
any native plants to its private property.
Similarly, Alexander and Baldwin, Inc.
cautioned the Service to carefully
consider the benefits of existing
cooperative agreements such as the East
Maui Watershed Partnership and the
potentially chilling effect that
designation might have on such
agreements. The Estate of James
Campbell also stated a preference for
encouraging the establishment of
voluntary partnerships with landowners
to effectuate the desired species
conservation. This commenter further
stated that the regulatory approach
discourages the cooperation which has
been a key to successful species
conservation. Another commenter stated
that if the Service truly wants to carry
out its mission statement and “work
with others to conserve, protect and
enhance fish, wildlife and plants, and
their habitats for the continuing benefit
of the American people,” they should
meet with the community of the DHHL
Kahikinui homesteads to explain in
clear and concise terms what is being
proposed and exactly how it may
impact our community. Others
expressed similar concerns that
cooperation and on-the-ground
management were more important than
critical habitat designation.

Our Response: Chapter VI, Section 4.j.
of the DEA discusses the potential for
reduced cooperation with the Service on
conservation projects as a result of
critical habitat. The DEA determines
that a modest but undetermined
reduction in cooperation may occur,
along with a corresponding but
undetermined environmental loss to
society. However, as the comment
indicates, the Service received letters
from two landowners, Ulupalakua
Ranch and Haleakala Ranch, during the
public comment period stating that they
will no longer participate in
conservation projects designed to assist
native plant species if critical habitat is
designated on their land. Over the past
three years alone, these landowners
have participated in more than seven
different conservation projects,
receiving more than $290,000 from the
Service or Natural Resources
Conservation Service (NRCS). This
funding is often matched by the
landowner, and thus the cost of these
projects likely exceeds $580,000. While
the benefits of these projects are
difficult to quantify (as discussed
further in section 6 of the Addendum),
the biological value of these projects to
the native plants is at minimum equal
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to the costs of each project. Assuming
that participation over the past three
years is indicative of the average level
of participation, over a period of ten
years, the value of the conservation
projects would exceed $1.7 million.
Thus, a reduction in cooperation in
conservation projects by these two
landowners could be expected to result
in a corresponding environmental loss
to society of more than $1.7 million. In
addition, these landowners have
indicated that they will not allow
outside individuals, agencies or
organizations to monitor, investigate, or
collect data about native plants on their
lands. In qualitative terms, the total loss
to society as a result of reduced
cooperation in conservation projects
could be considered significant.

(43) Comment: The DEA fails to
consider economic impacts of critical
habitat that result through interaction
with Hawaii Land Use Law. Critical
habitat could result in changes to zoning
under State law. There is an overriding
directive under State law that
endangered plant species are to be
protected in the State’s planning and
zoning process. HRS § 205-2(e) states
that Conservation Districts shall include
areas necessary for conserving
endangered species. HRS 195D-5.1
states that DLNR shall initiate
amendments in order to include the
habitat of rare species. Even if DLNR
does not act, the Land Use Commission
may initiate such changes, or they may
be forced by citizen lawsuits. Areas for
endangered species are placed in the
protected subzone with the most severe
restrictions. While existing uses can be
grandfathered, downzoning will prevent
landowners from being able to shift uses
in the future, will reduce market value,
increase property tax, and make the
land unmortgageable. Although the
Service acknowledges that there could
be substantial indirect costs relating to
redistricting of land to the Conservation
District, several commentators disagreed
with the characterization of these costs
as “minor” and with the statement that
the probabilities of redistricting is
“slight to small.”

Our Response: In our economic
analysis we indicated that about 8,770
ha (21,670 ac) of Agricultural lands
would be included in the designation, of
which 4,443 ha (10,980 ac) is privately
owned. However, in this final rule, we
have designated critical habitat on only
5,170 ha (12,744 ac) of Agricultural
lands on Maui and Kahoolawe; the
remaining Agricultural lands were
excluded from the final designation
pursuant to section 4(b)(2). Of this,
approximately 15 percent, or 794 ha
(1,960 ac), is owned by private

landowners. The primary activity that
takes place on privately-owned
agriculturally-zoned land is ranching.
The economic analysis found that
reduction in land values that would be
caused by redistricting privately owned
land from Agricultural to Conservation
District ranges from $1,000 to $10,000
per acre. Since 1,960 acres of
Agricultural land are privately owned, if
all such lands were redistricted, the
total loss would range from $1,960,000
to $19,600,000. Even if a landowner has
no plans to sell the land, the loss in land
value due to redistricting could reduce
potential mortgage financing. However,
as discussed in the economic analysis,
the redistricting of all Agricultural land
to Conservation is a worst-case scenario,
and one which is not envisioned for
several reasons.

HRS section 195D-5.1 states that the
Department of Land and Natural
Resources (DLNR) ““‘shall initiate
amendments to the conservation district
boundaries consistent with section 205—
4 in order to include high quality native
forests and the habitat of rare native
species of flora and fauna within the
conservation district.”” HRS section 205—
2(e) specifies that “‘conservation
districts shall include areas necessary
for * * * conserving indigenous or
endemic plants, fish and wildlife,
including those which are threatened or
endangered * * *’ Unlike the
automatic conferral of State law
protection for all federally listed species
(see HRS 195D—4(a)), these provisions
do not explicitly reference federally
designated critical habitat and, to our
knowledge, DLNR has not proposed
amendments in the past to include all
designated critical habitat in the
Conservation District. Nevertheless,
according to the Land Division of DLNR,
DLNR is required by HRS 195D-5.1 to
initiate amendments to reclassify
critical habitat lands to the Conservation
District (Deirdre Mamiya,
Administrator, Land Division, in litt.
2002).

State law only permits other State
departments or agencies, the county in
which the land is situated, and any
person with a property interest in the
land to petition the State Land Use
Commission (LUC) for a change in the
boundary of a district. HRS section 205—
4. The Hawaii Department of Business,
Economic Development & Tourism’s
(DBEDT) Office of Planning also
conducts a periodic review of district
boundaries taking into account current
land uses, environmental concerns and
other factors and may propose changes
to the LUC.

The State Land Use Commission
determines whether changes proposed

by DLNR, DBEDT, other state agencies,
counties or landowners should be
enacted. In doing so, State law requires
LUC to take into account specific
criteria, set forth at HRS 205—17. While
the LUC is specifically directed to
consider the impact of the proposed
reclassification on “the preservation or
maintenance of important natural
systems or habitats,” it is also
specifically directed to consider five
other impacts in its decision: (1)
“maintenance of valued cultural,
historical, or natural resources;” (2)
“maintenance of other natural resources
relevant to Hawaii’s economy,
including, but not limited to,
agricultural resources;” (3)
“commitment of state funds and
resources;”’ (4) “provision for
employment opportunities and
economic development;” and (5)
“provision for housing opportunities for
all income groups, particularly the low,
low-moderate, and gap groups.” HRS
205.17. Approval of redistricting
requires six affirmative votes from the
nine commissioners, with the decision
based on a ““clear preponderance of the
evidence that the proposed boundary is
reasonable.” HRS 205-4.

Thus, even if all federally designated
critical habitat is petitioned for
redistricting, the likelihood of
redistricting will vary parcel by parcel.
While the LUC may redistrict some
parcels, it is unlikely that lands with a
high economic value to the community,
such as lands with significant State
investments, prime agricultural land,
land planned for the economic and
community development, and land
planned for the provision of housing,
would be redistricted. By way of
illustration, in the last State district
boundary review only five privately
owned parcels were redistricted to
Conservation even though several
hundred parcels were proposed for
redistricting (Addendum). While
concern has been expressed that a third
party would challenge a decision by the
LUC not to redistrict a critical habitat
parcel in State court, State courts have
been deferential to the LUC decisions if
they are supported by the record,
consistent with statutory provisions,
and not affected by errors. See, e.g.,
Kilauea Neighborhood Ass’n. v. Land
Use Comm’n. 751 P.2d 1031, 1035
(Haw. Ct. App. 1988) (finding that,
although LUC’s findings were poorly
drawn, the record provided sufficient
support for the decision); Outdoor Circle
v. Harold K.L. Castle Trust Estate, 675
P.2d 784, 793 (Haw. Ct. App. 1983)
(upholding LUC’s decision as consistent
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with statutory provisions and not
affected by errors).

(44) Comment: A commenter stated
that the DEA fails to consider economic
impacts of critical habitat that result
through interaction with State law,
specifically Hawaii Environmental
Impact Statement Law. HRS 343-5
applies to any use of conservation land,
and a full Environmental Impact
Statement is required if any of the
significance criteria listed in HAR 11—
200-12 apply. One of these criteria is
that an action is significant if it
“substantially affects a rare, threatened
or endangered species or its habitat.”
This will result in costly procedural
requirements and delays. Another
commenter expressed concerns that the
Service may get involved in county
permitting processes (as it did when
Ulupalakua Ranch requested a Special
Use Permit from the County of Maui for
telecommunication purposes). Multiple
commenters also stated the following:
The DEA fails to evaluate the practical
effect critical habitat designation will
have on development. The draft fails to
quantify the indirect costs that critical
habitat designation could cause by
making the process of obtaining State
and county permits for development
more difficult, expensive, and time
consuming. Similarly, it should take
into account the delays and additional
cost to ensure compliance with Federal
regulations. Special Management Area
permits administered by Maui County
as required by Hawaii’s Coastal Zone
Management Act will be harder to get,
will result in delays, will cause a
decline in property values and may
make it impossible to develop. This
economic impact disappears because
the DEA’s bottom line erroneously
counts only so-called “‘direct” costs of
consultation.

Another commenter also stated that
the Service has taken the position in
other States that it has a right to
intervene in local land use proceedings
if they affect endangered species on
private property. For example, the
Service petitioned the local zoning
board in Arizona to postpone approval
of a rezoning petition pending a survey
to determine the extent to which an
endangered plant was present on the
property even though no Federal
approval was being sought. The failure
of the Service to address this type of
activity in the DEA is a fundamental
error of the analysis.

Our Response: Adverse impacts on
development, including, but not limited
to, delays for additional studies and
agency reviews, increased costs for
environmental studies, increased risk of
project denials, increased risk of costly

mitigation measures, increased risk of
litigation over approvals, are not
expected since there are no known
development plans within the
designation. Furthermore, the following
factors make future development
projects in the proposed critical habitat
unlikely: (1) As modified,
approximately 80 percent of the
proposed critical habitat is in
Conservation District where
development is severely limited; (2) the
approximately 20 percent of the
proposed critical habitat in the
Agricultural district is in remote areas,
areas lined with gulches or steep cliffs,
or areas with limited access to water; (3)
there are no known plans for
development within the final critical
habitat; and (4) most of the land
designated in the Special Management
Area is also within the Conservation
District.

(45) Comment: The DEA fails to
consider economic impacts of critical
habitat that result through interaction
with State law, specifically the State
Water Code. HRS 174C-2 states
“adequate provision shall be made for
protection of fish and wildlife.” HRS
174C-71 instructs the commission of
Water Resource Management to
establish an in-stream use protection
program to protect fish and wildlife.
Another commenter was concerned that
critical habitat is proposed in watershed
areas in which stream or irrigation
system water flows. This commenter
also stated the following: The proposed
rule states that activities such as
watershed alteration or water diversion
may trigger section 7 consultations if
there is Federal involvement. If the
ability to divert or take water from these
sources or systems is restricted or
limited, the impact would be far
reaching and affect all lands served by
such water sources or systems. The
Service has an obligation to thoroughly
investigate this issue and refrain from
designating critical habitat until it has
determined whether its actions will
affect water use and balance this against
any benefit to the species.

Our Response: No costs are expected
to occur from such impacts to water
systems, because none of the listed
plants are aquatic and therefore would
not cause a reduction in water
diversion. In addition, water
infrastructure is considered a manmade
feature and therefore its operation and
maintenance are not subject to critical
habitat provisions of section 7, because
these features and structures normally
do not contain, and are not likely to
develop, any primary constituent
elements.

(46) Comment: A commenter
expressed concerns that opponents of
water diversions may use critical habitat
as a tool to delay, and effectively stop,
many worthwhile water diversion
projects.

Our Response: Maui County and
Department of Water Supply (DWS)
submitted specific information
regarding planned projects in the
proposed critical habitat during the
public comment period. Possible and
planned projects by the DWS include
water source development in Unit B2;
construction of a water reservoir
adjacent to Unit L; access and intake
improvements in Unit L; and repair and
maintenance of existing flumes in Unit
L. As noted earlier, the Service removed
Unit B2 from the final designation.
Thus, no section 7 costs would be
anticipated to result from future DWS
projects in this area. Moreover, most of
the identified DWS projects in Unit L
involve repair and maintenance of
existing manmade features and
structures, and as such, would not be
subject to section 7 consultation.
However, to the extent that the planned
improvements go beyond repair and
maintenance and would be subject to
section 7 consultation caused by Federal
funding or permitting, the DEA’s
estimate of zero to two consultations
reasonably reflects the potential number
of section 7 consultations over the next
10 years (see Chapter VI, Section 3.k. of
the DEA). The DEA estimates that the
consultations could cost up to $68,000
with project modifications that could
range up to $200,000.

(47) Comment: Several commenters
stated that the DEA focuses primarily on
the costs of critical habitat and lacks a
thorough benefits analysis. It does not
include the benefits of watershed
protection and improvement or
protection of other stream and riparian
biota; the value of the listed plants as an
indicator of ecological health; the value
of protecting culturally significant
species; the value that Hawaii’s people
place on conservation of Hawaiian
plants; and the benefits of keeping other
native species off the endangered
species list, of maintaining water quality
and quantity, of promoting ground
water recharge, and of preventing
siltation of the marine environment,
thus protecting coral reefs. The Service
cannot exclude land from critical
habitat designation if it considers only
the costs, and not the benefits, of critical
habitat designation. In failing to discuss
these benefits, the Service missed an
opportunity to educate the public
regarding the value of protecting native
species and native ecosystems. The
Service must use the tools available,
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such as a study by the University of
Hawaii (UH) Secretariat for
Conservation Biology that estimated the
value of ecosystem services, to quantify
the benefits of critical habitat.
Conversely, another commenter stated
that the alleged benefits are entirely
speculative and unquantifiable, and that
the listed plants are of no use to anyone
and lack commercial value. Another
commenter points out that according to
the DEA summary of costs and benefits,
the benefits of designating critical
habitat are ““difficult to estimate”” and
are exceeded by the costs. Accordingly,
the Service should exclude areas
covered by the DEA from designation.

Our Response: There is little
disagreement in the published economic
literature that real social welfare
benefits can result from the
conservation and recovery of
endangered and threatened species
(Bishop 1978, 1980; Brookshire and
Eubanks 1983; Boyle and Bishop 1986;
Hageman 1985; Samples ef al. 1986;
Stoll and Johnson 1984). Such benefits
have also been ascribed to preservation
of open space and biodiversity (see
examples in Pearce and Moran (1994)
and Fausold and Lilieholm (1999)), both
of which are associated with species
conservation. Likewise, a regional
economy can benefit from the
preservation of healthy populations of
endangered and threatened species, and
the habitat on which these species
depend.

Chapter VI, Section 6 of the DEA
discusses potential benefits, both direct
and indirect, that can result from the
proposed designation. The DEA notes
that the proposed designation can create
ecological and cultural benefits such as
the ones mentioned in the above
comment—e.g., ethnobotanical value of
plants to the Native Hawaiians and
social welfare benefits of ecological
improvements. However, the DEA also
indicates that these benefits are not
quantified due to lack of information
available on: (1) Quantified data on the
value of the Maui and Kahoolawe
species, and (2) quantified data on the
change in the quality of the ecosystem
and the species as a result of the
designation. The DEA, however, does
not conclude that the benefits are
exceeded by the costs. Instead, it
discusses the benefits that could result
from critical habitat designation in
qualitative terms.

While section 4(b)(1)(A) of the Act
stipulates that listing determinations
must be made solely on the basis of
biological evidence, section 4(b)(2) of
the Act, which calls for the
establishment of critical habitat for all
listed species if it is prudent and

determinable, adds that the Secretary
should take into consideration the
economic impact of the designation and
any other relevant impacts before
specifying any particular area as critical
habitat. Hence, an economic analysis is
part of the process of designating critical
habitat. Section 4(b)(2) of the Act
provides the Secretary with broad
discretion to take into consideration the
economic impacts of any proposed
critical habitat designation and exclude
areas where she finds that the benefits
of exclusion outweigh the benefits of
designation.

The Secretary may exclude any area
from critical habitat if she determines
that the benefits of exclusion outweigh
the benefits of specifying such area as
part of the critical habitat, unless she
determines, based on the best scientific
and commercial data available, the
failure to designate such area as critical
habitat will result in the extinction of
the species concerned (16 U.S.C.
1533(b)(2)).

Thus, the Secretary is not required to
find that the benefits of inclusion
outweigh the costs of inclusion before
designating an area, nor is the Secretary
required to exclude an area from critical
habitat if she determines that the
benefits of exclusion outweigh the
benefits of inclusion. Rather, the Act
provides the Secretary with the
discretion to take economic and other
considerations into account when
designating critical habitat.

As such, the DEA and the Addendum
serve to illustrate possible impacts that
can result from the designation, whether
in the form of costs or benefits.
However, the DEA and the Addendum
are not intended to provide a
comprehensive analysis of the benefits
that could result from section 7 of the
Act in general, or of critical habitat in
particular. In short, the Service believes
that the benefits of critical habitat
designation are best expressed in
biological terms that can be weighed
against the expected costs of the
rulemaking. The DEA and the
Addendum simply provide information
for the Secretary to exercise her
discretion, but do not provide definitive
conclusions or recommendations as to
what areas, if any, should be excluded
from the final designation.

Finally, although the UH study does
value ecosystem services, it has limited
applicability for valuing the benefits of
the proposed critical habitat designation
for the plants for a number of reasons.
First, the UH study had a different
purpose, which was to estimate the total
value of environmental benefits
provided by the entire Ko’olau
Mountains on the island of Oahu versus

the value of the more limited benefits
provided by the proposed critical
habitat for the plants on the islands of
Maui and Kahoolawe. Consistent with
its purpose, the UH study provided no
estimates of the changes in
environmental conditions resulting from
changes in land and stream management
due to critical habitat designation.

Furthermore, many of the
assumptions and much of the analysis
in the UH study are not transferable to
the economic analysis for the plants’
critical habitat. For example, the value
of water recharge in the UH study
reflects projected water supply and
demand conditions on Oahu—an island
%4 of the size of Maui but with a
population of nearly ten times that of
Maui. Also, the UH benefit analysis of
reducing soil runoff is unique to three
valleys that drain through partially
channelized streams in urban areas into
the manmade Ala Wai Canal. Since this
canal was designed with inadequate
flushing from stream or ocean currents,
it functions as an unintended settling
basin that must be dredged periodically.
In addition, the recreational and
ecotourism values provided in the UH
study apply to areas that are accessible
to most hikers, which is not the case
with significant portions of the
plants’critical habitat. Significant
portions of the plants’ critical habitat
units are in mountainous range with
steep slopes and difficult access and on
coastal cliffs.

(48) Comment: Critical habitat does
not benefit ecotourism by creating new
special places for people to visit, as the
DEA suggests. Rather, it helps to protect
the special places that already exist
from degradation, ensuring that they
will be around in the future to attract
future ecotourists. Moreover, the
Service’s subjective preference that
commercial operators not feature visits
to view threatened and endangered
plants has no place in an objective
economic analysis.

Our Response: Chapter VI, Section
6.b.(1) of the DEA indicates that the
proposed critical habitat may enhance
the appeal of ecotourism by providing a
marketing dimension. However, the
DEA also states that this benefit may be
slight since these places may already be
regarded as special due to the existing
natural and cultural resources in the
area.

(49) Comment: The DEA
underestimates economic costs because
they are limited to what is likely to
occur within 10 years. Critical habitat
designation is permanent and not
automatically revised if there is new
evidence of the benefits of
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nondesignation, or if the species is
delisted.

Our Response: A listed species is
delisted when it is recovered or has
become extinct. Recovery is defined as
no longer needing the protections
provided by the Act, which includes
critical habitat. As such, when a species
is delisted, its critical habitat would be
simultaneously “undesignated.”

Furthermore, a 10-year time horizon
is used because many landowners and
managers do not have specific plans for
projects beyond 10 years. In addition,
the forecasts in the analysis of future
economic activity are based on current
socioeconomic trends and the current
level of technology, both of which are
likely to change over the long term.

(50) Comment: The DEA dismisses
concerns about impacts on the use of
structures and features already in place
in areas to be designated as critical
habitat. The draft concedes that the lack
of clarity can force landowners to incur
costs to investigate the implications of
the regulations. The estimate that this
will only take 15—-40 hours is too low
given the size of the designated areas,
the vagueness of the regulatory
exclusion, and the real costs of
obtaining development approvals.

In addition, the DEA’s analysis of
potential costs expected to be incurred
by private landowners to investigate the
implications of critical habitat on their
lands is flawed, because the analysis
fails to recognize that the cost to
investigate the implications of CH are
sunk costs associated with the
designation process, not additional costs
that the final designation would impose.

Our Response: The DEA recognized
that some landowners might spend a
great deal of time investigating the
implications of critical habitat, while
others might not spend any time. The
costs reported in the DEA reflect a
reasonable estimate of total costs for all
landowners, based on an estimate of the
number of landowners who are likely to
investigate the implications of critical
habitat. The Addendum revised this
number upwards in response to public
comment. However, on further
reflection, the estimate contained in the
DEA better reflects an average estimate
for all affected landowners for the
following reasons. The estimate takes
into account whether their land is in
areas that are unsuitable for
development due to mountainous
terrain and/or being in the Conservation
District. The analysis also assumes an
average cost per landowner to
investigate the implications of critical
habitat. Public comment did not offer an
alternative estimate of time or costs that
would support changing the estimate in

the DEA. Thus the estimates of hours
spent and costs incurred remain the
same as they appear in the DEA.

(51) Comment: One commenter stated
the following: The DEA fails to consider
the economic impacts of listing and
critical habitat that result through
interaction with State law, specifically
Hawaii’s Endangered Species Act. The
commenter suggested that New Mexico
Cattle Growers Association v. U.S. Fish
and Wildlife Service requires
consideration of the impact of listing as
well as the impact of designating an area
as critical habitat. Instead, the analysis
is expressly limited to the impact of
Federal agency consultation under the
jeopardy standard. Since Federal listing
triggers listing under State law, the
Service must consider the impact of take
prohibitions under State law (and
consequently Federal law, which
prohibits destruction of plants in
knowing violation of State law).
Violations of these laws can trigger
lawsuits.

Our Response: The DEA and the
Addendum consider the economic
impacts of section 7 consultations
related to critical habitat even if they are
attributable co-extensively to the listed
status of the species. In addition, the
DEA and the Addendum examine any
indirect costs of critical habitat
designation; however, where it is the
listing of a species that prompts action
at the State or local level, the impacts
are not attributable to critical habitat
designation. Take prohibitions under
Hawaii law are purely attributable to a
listing decision and do not occur
because of critical habitat designations.
There are not take prohibitions
associated with the plants critical
habitat.

(52) Comment: Multiple commenters
opposed the designation of agricultural
lands needed to support agriculture and
ranching. They stated that critical
habitat designation would reduce
property values and the ability to
develop lands that were previously
planned for development.
Approximately 77 percent of the
proposed designated land is within the
State Conservation District, which
includes irrigation water essential to
agriculture. The rest of the lands
proposed for designation are in the State
Agricultural District. Designation of
agricultural lands could prevent a
farmer or rancher from using those
lands since the very nature of those uses
would in all likelihood entail cutting,
uprooting, or injuring plants to a certain
extent. The DEA fails to examine the
economic impact of a landowner not
being able to use his own land for fear
of injuring a species he doesn’t even

recognize. No protection is afforded to
farmers who unwittingly “harm” the
designated critical habitat. A careful
cost-benefit analysis should conclude
that agricultural lands should be
excluded.

Our Response: There are no take
provisions associated with critical
habitat. The Act requires only that
Federal agencies consult with the
Service to ensure that activities they
fund, authorize, or carry out do not
result in destruction or adverse
modification of critical habitat. Because
consultation under section 7 only
applies to activities that have Federal
involvement, the designation of critical
habitat does not afford any additional
protections for listed species with
respect to strictly private activities. As
such, designation of critical habitat on
agricultural lands would not prevent a
private farmer or rancher from farming
or ranching on their land, unless the
activity had Federal involvement, such
as through participation in federally
sponsored agricultural or ranching
programs.

Chapter VI, Section 3.g. of the DEA
presents estimates of section 7 costs
associated with participation in
federally sponsored agricultural or
ranching related programs, such as Farm
Bill programs administered by NRCS.
The DEA bases its estimate of two to
eight consultations over the next 10
years on the amount of Agricultural
land contained within the proposed
designation; number of past projects
located within the area proposed for
designation; and the possibility that
some landowners could decide not to
participate in future programs to avoid
Federal involvement in their activities.

The Service reduced the amount of
Agricultural land designated from
29,175 ac (11,806 ha) to 21,670 ac (8,770
ha), a reduction of 25 percent. The
designation contains approximately
10,980 ac (4,443 ha) of Agricultural land
owned by those most likely to
participate in NRCS programs. However,
the majority of this land, approximately
9,028 acres, is owned by two
landowners who indicated during
public comment that they will not
participate in future NRCS programs if
their land was designated as critical
habitat. Moreover, as noted in the DEA,
not all of the Agricultural land
designated is in active agricultural use.
Finally, competition for NRCS funding
is strong. Based upon the final critical
habitat designation and the new
information, the Addendum adjusts the
direct section 7 costs accordingly. The
Addendum estimates that the
consultation cost can range from $0 to
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$41,200, with a project modification
cost ranging $0 to $100,000.

Other indirect impacts that could
result from the designation of critical
habitat are discussed in Chapter VI,
Section 4 of the DEA and Section 5 of
the Addendum. First, the critical habitat
designation may reduce property value
of these Agricultural lands. In the worst
case scenario, one which is not
envisioned, reduction in land values
due to redistricting all Agricultural land
to the Conservation District could range
from $11 million to $110 million. In
addition, critical habitat could result in
the cessation of existing agricultural
activities. While the likelihood of this
being mandated as a result of critical
habitat designation is low, the estimated
costs resulting from stopping all
ranching activities within the
designation ranges form $110,000 to
$825,000 per year.

(53) Comment: Many commenters
stated that the DEA fails to adequately
assess the scope of indirect costs
associated with critical habitat
designation. Indirect impacts cannot be
dismissed just because it is difficult to
assign a dollar value to them. Without
acknowledging the full scope of direct
and indirect costs, the Service cannot
complete an accurate final
determination of critical habitat.
Another commenter also stated that the
DEA should be amended to properly
reflect all economic impacts, including
the various indirect impacts, which
would clearly show that the economic
costs of critical habitat designation are
significantly higher than the benefits.

Our Response: Chapter VI, Section 4
of the DEA and Section 5 of the
Addendum discuss various indirect
impacts that can result from the
designation. There is considerable
uncertainty on whether any or all of
these indirect impacts may occur, as
they depend upon actions and decisions
by entities other than the Service under
circumstances for which there is limited
or no history that can be used to
determine the probability of different
outcomes. Thus, based on the available
information, these impacts were
discussed qualitatively in the DEA and
where possible, estimates were given of
worst-case scenarios for illustrative
purposes.

(54) Comment: Several commenters
stated that critical habitat designation
has the potential to decrease the amount
of available hunting lands and game
animals. Governmental officials seem to
value plants and insects more than
hunting, which is an important family
and cultural tradition, a means of
subsistence, and a way of life. Members
of all ethnic groups hunt and depend on

subsistence activities as a real part of
their income. Hunting also contributes
to the economy via money spent on pet
foods, inter-island trips, gasoline,
supplies, etc. Additionally, DLNR will
lose money as the demand for hunting
licenses and tag fees dwindles. The DEA
does not adequately reflect the costs
associated with management of game
mammals and loss of hunting lands.
Another commenter questioned why a
cost was associated with project
modifications to the management of
game hunting on State managed lands
because Maui does not have any State
hunting areas that are managed to
maintain or enhance game mammal
populations. The commenters also
questioned the methodology used to
estimate the project modification cost.

Our Response: Chapter VI, Section
3.a.(2) and Section 4.a. of the
Addendum discuss the direct economic
impact of critical habitat designation on
federally funded game management
activities by estimating the direct
section 7 costs associated with
consultation and project modifications.
The DEA makes the assumption that the
cost of past project modifications only
incorporates the portions of the hunting
units that overlap with the occupied
proposed critical habitat. However,
information received during public
comment noted that the prior
consultation already modified the
State’s proposed game mammal program
to address potential impacts to habitat
everywhere on the island, including
occupied and unoccupied habitat and
areas inside and outside of critical
habitat designation, based on the
understanding that increasing game
mammal populations in one location
where the plants are not present may
cause those mammals to move to areas
where the plants are present and cause
destruction. Upon further review of past
consultations and past project
modifications, the project modification
costs are now estimated at $23,000 to
$37,000. As noted in the DEA, because
Maui does not have any State hunting
areas that are managed to maintain or
enhance game mammal populations,
project modifications are anticipated to
be similar to those in the past. They are
not anticipated to include closure of
hunting areas. In addition, as noted in
the DEA, DLNR is likely to avoid costly
project modifications by using Federal
funds for game management projects
that do not adversely affect listed
species or their critical habitat, and if
needed use only State funds on projects
that the Service believes could have
adverse impacts.

Chapter VI, Section 4.b. of the DEA
and Section 5.a. of the Addendum

discuss the potential indirect impact of
critical habitat on the management of
game mammals. The DEA notes that
section 7 of the Act by itself does not
require DLNR to manage State hunting
lands to protect critical habitat; assure
the survival and conservation of listed
species, or participate in projects to
recover species for which critical habitat
has been established. Moreover, the
DEA notes that critical habitat
designation does not require: (1)
Creating any reserve, refuge, or
wilderness areas; (2) fencing for any
reason; (3) removing ungulates; or (4)
closing areas to hunters. However, the
DEA recognizes that a change in game-
management strategy is possible as a
result of a lawsuit or as a voluntary
decision by DLNR. For illustrative
purposes, Chapter VI, Section 4.b. of the
DEA and Section 5.a. of the Addendum
present potential costs that could result
if DLNR removed areas within the
designation from the State-managed
hunting units. Assuming that about half
of those who hunt game mammals on
the affected lands were to give up
hunting, then hunting activity on Maui
could drop by about 14.5 percent. This
drop in hunting activity would translate
into a decrease in annual economic
activity related to hunting on Maui of
about $290,000 in direct sales (14.5
percent of $2 million); $510,000 in total
direct and indirect sales (14.5 percent of
$3.5 million); nine jobs (14.5 percent of
60 jobs); and $170,000 in income (14.5
percent of $1.2 million). However, the
decrease in expenditures by the
displaced hunters would probably be
spent on other recreational activities,
goods, and services, so these figures are
likely to overstate the economic costs. In
addition to the change in economic
activity discussed above, a reduction in
hunting activity in critical habitat
would also result in a loss in value or
benefit to hunters (consumers’ surplus).
Section 5.a. of the Addendum estimates
this loss in value at $150,000 annually
and recognizes that benefits derived
from recreational activities that replace
game mammal hunting would partially
offset this loss.

(55) Comment: Three parcels (TMK
(2) 1-8-001:003, TMK (2) 3—1-001:004,
and TMK (2) 3-1-002:011) should be
excluded from designation, because the
DEA fails to establish that the benefits
of including these parcels in the
designation outweigh the costs of
including these parcels in the
designation.

Our Response: The Service removed
two of the three parcels mentioned in
the comment—i.e., TMK (2) 3—1—
001:004 and TMK (2) 3—1-002:011 from
the proposed designation. The
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remaining parcel—i.e., TMK (2) 1-8—
001:003—is approximately 710 acres (4
ha) in the Agricultural District, and this
would remain within the designation.
Chapter VI, Section 3.g. of the DEA and
Section 4.e. of the Addendum discuss
activities on Agricultural land and
specifically recognizes that some of the
State managed Agricultural land is
leased out to private entities as
pasturage. However, no direct section 7
costs involving these leases are
anticipated because there is no known
Federal involvement.

While section 4(b)(1)(A) of the Act
stipulates that listing determinations
must be made solely on the basis of
biological evidence, section 4(b)(2) of
the Act, which calls for the
establishment of critical habitat for all
listed species if it is prudent and
determinable, adds that the Secretary
should take into consideration the
economic impact of the designation and
any other relevant impacts before
specifying any particular area as critical
habitat. Hence, an economic analysis is
part of the process of designating critical
habitat. Section 4(b)(2) of the Act
provides the Secretary with broad
discretion to take into consideration the
economic impacts of any proposed
critical habitat designation and exclude
areas where she finds that the benefits
of exclusion outweigh the benefits of
designation.

The Secretary may exclude any area
from critical habitat if she determines
that the benefits of exclusion outweigh
the benefits of specifying such area as
part of the critical habitat, unless she
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
habitat will result in the extinction of
the species concerned (16 U.S.C.
1533(b)(2)).

Thus, the Secretary is not required to
find that the benefits of inclusion
outweigh the costs of inclusion before
designating an area, nor is the Secretary
required to exclude an area from critical
habitat if she determines that the
benefits of exclusion outweigh the
benefits of inclusion. Rather, the Act
provides the Secretary with the
discretion to take economic
consideration into account when
designating critical habitat.

As such, the DEA and the Addendum
serve to illustrate possible impacts that
can result from the designation, whether
in form of costs or benefit. They provide
information for the Secretary to exercise
her discretion, but do not provide
definitive conclusions or
recommendations as to what areas, if
any, should be excluded from the final
designation.

(56) Comment: While the Service has
stated that critical habitat affects only
activities that require Federal permits or
funding, and does not require
landowners to carry out special
management or restrict use of their land,
they fail to address the breadth of
Federal activities that affect private
property in Hawaii and the extent to
which private landowners are required
to obtain Federal approval before they
can use their property. These
requirements extend to all State
agencies using Federal funds in
connection with a proposed action and
community actions for which Federal
approval or review is necessary. For
example, if the Federal government
approves eligibility for flood insurance,
flood plain development programs shall
become subject to consultations under
the Act. Federal agencies such as the
U.S. Department of Agriculture and the
Federal Farm Services Agency (FFSA)
have numerous programs that provide
funds or other assistance to farmers and
ranchers in the form of loans, grants,
loan deficiency, and subsidy payments
for certain commodities, marketing
assistance, disaster assistance, and other
financial, technical, and educational
assistance. Participation in any such
programs would be subject to section 7
consultation, thus making Federal
assistance unavailable to the types of
operations that these programs are
designed to assist.

Our Response: The analysis in the
DEA, as revised by the Addendum, is
based on a review of all “reasonably
foreseeable” projects, land uses, and
activities that may be directly affected
by the implementation of section 7 for
the plants. “Reasonably foreseeable”
projects, land uses, and activities are
defined in the DEA as those which are:
(1) Currently authorized, permitted, or
funded; (2) proposed in plans currently
available to the public; or (3) projected
or likely to occur within next 10 years
based on (a) recent economic or land-
use trends, development patterns,
evolving technologies, competitive
advantages, etc., and (b) limits imposed
by land-use controls, access, terrain,
infrastructure and other restrictions on
development. After determining the
“reasonably foreseeable’” projects, land
uses, and activities that could affect the
physical and biological features of the
proposed critical habitat units, the next
step in the analysis was to determine
Federal involvement. Thus, the DEA
does not evaluate all potential activities
with Federal nexus; instead, the DEA is
limited to those activities that were
“reasonably foreseeable.” The results of
this analysis are presented in Table VI-

3 in the DEA and Table Add-2 in the
Addendum.

(57) Comment: Two commenters
wrote that lands in Urban, Agricultural,
and Rural Districts are designated, used,
and intended for a wide variety of land
use activities. These commenters stated
that there is a much greater likelihood,
therefore, that critical habitat
designation will have an adverse
economic impact on these landowners.

Our Response: None of the critical
habitat units are in the Urban or Rural
District. In fact, 86 percent of the critical
habitat designation is in Conservation
District and 14 percent in Agricultural
District. As discussed above,
designation of the Agricultural lands
may result in direct section 7 costs
through federally sponsored agricultural
or ranching related programs, such as
Farm Bill programs administered by
NRCS. The DEA bases its estimate of
two to eight consultations over the next
10 years on the amount of Agricultural
land contained within the proposed
designation, the number of past projects
located within the area proposed for
designation, and the possibility that
some landowners could decide not to
participate in future programs to avoid
Federal involvement in their activities.

(58) Comment: Several commenters
stated that although the Service has
expressed that designation of critical
habitat does not create a reserve, refuge,
or wilderness area; require fencing for
any reason; close off areas to hunters,
hikers, or other land users; or create a
land management plan, many are
concerned that critical habitat
designation could result in limitations
or special management requirements
(such as fencing, removal of grazing
animals, or control of invasive species)
being established on private lands at
great expense to the private and public.
The Service’s own recovery plans for
many of the species in the proposed rule
specifically identify cattle grazing as a
potential threat to the species or their
habitats. Many feel that it is likely that
private party litigation will force the
implementation of “special management
considerations or protection.” An
example of this is the worrisome
precedent of Palila v. Hawaii
Department of Land and Natural
Resources in which the Sierra Club
Legal Defense Fund sued the State of
Hawaii under the Endangered Species
Act and resulted in a Federal court
order specifying that sheep and goats
should be permanently removed from
critical habitat designated for palila on
the Big Island. The argument against
this case being relevant for the plants
critical habitat is not persuasive when it
argues that palila cases are irrelevant to



